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Your jurors have changed.  
Your trial strategy should, too.  
We can tell you how. 
The COVID-19 pandemic has fundamentally changed the world. Assumptions that we had six 
months ago are being challenged and opinions are continuously shifting. Community views 
about COVID-19 will undoubtedly affect the potential jurors who will comprise the venire at 
your next trial. 

As the pandemic unfolded, IMS Consulting & Expert Services began conducting extensive jury 
and community attitude research to help our clients gain meaningful insights for their cases 
and practices. This summer, we conducted twelve focus groups with eighty-two mock jurors in 
representative venues across the country. We followed that research with surveys of almost 500 
respondents in Chicago, Houston, Los Angeles, and New York. As you would expect from us, 
we are not yet done, our efforts are ongoing and will continue throughout at least the end of 
the year. 

We learned how COVID-19 is affecting juror attitudes, including what concerns them, who 
they trust, who angers them, and whether parties to future litigation have done enough to 
avoid liability or to mitigate potential damages. We explored the ways in which their views 
have changed over time, their feelings toward their fellow citizens who suffered losses, their 
stances concerning how corporations should be responding, which entities they felt should 
be held responsible in various situations, and whether they believed those in positions of 
authority could be trusted. Our research data revealed quantified data on juror attitudes, freely-
expressed opinions, and the general questions they asked throughout the research exercise.

In addition to collecting broad viewpoints and detailed demographic data, we explored mock 
jurors’ thoughts on seven different industries, including insurance, nursing homes, and cruise 
lines. We selected these industries both to obtain data specific to each of them, and because 
investigation into each of these industries promised to reveal participants’ underlying views 
about personal and social responsibility. 

To help our clients navigate the complexities associated with cases and trials amid COVID-19, 
we have published and will be continuing to publish a series of insights developed through 
this and related research. An overview of our research and practical recommendations for 
integrating these findings into your practice can be found through our COVID-19 Client 
Resource Hub. 

Using the results of this research and our experience from more than 20,000 cases and well 
over 1,000 trials, our advisors have developed recommendations for clients in the areas of trial 
graphics, case strategy, expert witness recruitment and preparation, and jury consulting. We 
also invite you to contact us directly should you wish to discuss implications of our findings for 
your practice or a specific case. 

IMS COVID-19 Research Insights Series:
Threats, Opportunities, and Strategies for the 

Commercial Litigation Community
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Practice Tip: 

Early focus group research provides trial 
teams a strategic advantage because 
it yields insights that enable them to 
frame their cases early in discovery. By 
delving deeply into jurors’ beliefs and 
uncovering how they will likely approach 
facts and evidence, trial teams become 
better equipped to develop themes and 
arguments that resonate with jurors.

Jurors’ Views on Insurance and Policy 
Interpretation During the COVID-19 Pandemic

Insurance is for Times of Crisis: 

By Carolyn Spencer-Mork and Britta Stanton, JD

The COVID-19 pandemic and government-mandated shutdowns have triggered a wave of business 
interruption lawsuits. At the heart of these disputes are sympathetic business owners who have been 
required to sacrifice company operations to protect the publics’ health. While the business owners 
clearly have experienced “business interruptions,” whether there is coverage is an open question. Many 
insurance policies require “physical loss or damage to property,” and sometimes also include a “virus” 
exclusion. The stakes are high, with both policyholders and insurers asserting that their financial viability 
and survival are on the line.

IMS COVID-19 Research Insights Series:
Threats, Opportunities, and Strategies for the 

Commercial Litigation Community

Exploring Juror Attitudes Toward Insurance 

This wave of litigation is in its early days. It remains unclear 
whether jurors will ultimately be asked to make coverage 
determinations. Nevertheless, there is value in exploring 
potential jurors’ attitudes toward insurance and insurance 
companies — and in discovering how they interpret specific 
language regarding business interruption coverage in the 
context of the COVID-19 pandemic. 

Based on extensive focus group research, this article first 
discusses the impact the pandemic has had on potential 
jurors and how this may shape their decision-making. Second, 
we turn to jurors’ perceptions of insurance and insurance 
companies. Next, we analyze how focus group participants 
viewed ambiguity in policy language and how they evaluated 
simple case scenarios involving business interruption disputes. 
Lastly, we address strategic and jury considerations. 

Research Design

IMS conducted in-depth focus group research on community attitudes toward COVID-19 and emergent 
litigation arising from the pandemic, with a focus on insurance issues and business interruption claims. 
We conducted twelve online focus groups in Los Angeles, Houston, and New York City. Each focus 
group session lasted five hours, and we spoke with eighty-two jury-eligible subjects. Focus group 
participants were carefully recruited to match the demographics of their respective venires.
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1 “Solidarity and Fairness in Times of Crisis.” https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3600806

COVID-19 Impacts on Potential Jurors

Wide-ranging measures to stop the spread of COVID-19 have altered 
how we work, socialize, learn, and have led to massive economic 
disruption. The attitudes and experiences that can shape juror decision 
making — including perceptions of risk, trust in experts, economic 
vulnerability, views of government and governmental agencies, 
importance of insurance and a safety net, acceptance of scientific 
evidence, and expectations for corporate behavior — are shifting. 
Decision-makers in cases, whether they be judges or jurors, will have 
been personally affected by the pandemic in ways that may shape how 
they evaluate and weigh themes, arguments, and evidence. 

The participants in our focus groups were substantially impacted by 
the pandemic—many were financially vulnerable and nearly everyone 
was concerned for the future: 

• As a result of the pandemic, nearly a third of the participants 
applied for unemployment benefits.

• Forty-one percent indicated they had difficulty paying bills during the pandemic.

• Generally, people were worried about job loss. For instance, 38% indicated they were very or quite worried 
about either losing their job or their spouse losing their job, and over half felt as though they would be 
looking for a job within the next year.

• Ninety-six percent were worried the country would enter a severe recession.

Against this backdrop of financial hardship and concern for the future, over three quarters of participants thought 
the government, in general, was not doing enough to help those most impacted by the pandemic. 

This social context may increase pro-social attitudes and the desire to help plaintiffs adversely affected by 
the pandemic in some jurors. Indeed, a recent research study found that reflecting on the pandemic causally 
increased people’s sense of solidarity and fairness.1 The potential for the pandemic context to increase sympathy 
and shape jurors’ decision-making should be addressed in both jury selection and trial strategy. In the final 
section of this article, we offer some tips for doing so.

Decision-makers in cases, 
whether they be judges or 

jurors, will have been personally 
affected by the pandemic in 

ways that may shape how they 
evaluate and weigh themes, 
arguments, and evidence. 

“But if you’re being forced to close down, and you’ve got to have that compensation somewhere 
because it’s out of your control, that’s generally why we have insurance, for things that are out 
of our control.” —John, Houston

Jurors’ Views about Insurance and Insurance Companies

What Is Insurance?

How do potential jurors understand insurance? Most research participants conceived of insurance in terms of its 
purpose: to protect someone when something bad happens, particularly, from an event that was outside of their 
control. 
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2 Stempel, Jeffry W., “The Insurance Policy as Thing” (2009). Scholarly Works. Paper 223. http://scholars.law.unlv.edu/facpub/233

It is not surprising that jurors define insurance as providing help in times of need. This lay understanding of 
insurance is entirely consistent with the insurance marketing that uses trust-based appeals and evokes peace 
of mind. Jingles and marketing messages that personify insurance companies as trusted friends and good 
neighbors work to imply the insured will be protected or taken care of when he or she needs help.

In contrast to this practical understanding of insurance as a helper, 
is the technical view of insurance as a contractual transfer of risk. 
Yet, most mock jurors did not view insurance as a contract in 
the first instance. There is a fundamental disconnect between 
insurance as a safety net and insurance as a contract that 
transfers risk only under certain circumstances, which supports 
the perception that insurance companies often fail to live up to 
their promises.

Furthermore, most participants had only personal experiences 
with boilerplate auto, home, or health insurance policies. Very 
few had experience negotiating policies with specific riders and 
exclusions. Focus group participants experienced insurance as 
just another variety of product or service available for purchase.2 

Understanding this disjuncture between potential jurors’ own experiences and beliefs, case facts can help 
counsel speak into those beliefs and/or reframe them as necessary. Likewise, this helps illuminate how to 
educate jurors effectively in a complex coverage dispute. On the policyholder side there is benefit in paying 
deference to jurors’ typical conception of insurance, while the insurer may want to educate jurors about what 
insurance means from a business perspective. 

Jurors’ Perceptions of Insurance Companies

It will come as no surprise that the potential jurors in our focus group research held negative perceptions toward 
insurance companies.

• Eighty-six percent agreed insurance companies intentionally make their policy language confusing and/or 
ambiguous to create “loopholes” that will enable them to deny coverage.

• Seventy-five percent agreed insurance companies regularly try to deny claims.

Some jurors believed that denying claims is core to the insurance business model. In essence, they defined the 
insurance industry’s business model as something akin to bad faith.

“I think it’s hard to have a lot of faith in a system that makes its money primarily from denying you. I 
don’t think that’s the greatest of systems.”  
—Laurie, Los Angeles

“I’ve been in the situation where if you have an insurance claim you have to fight it tooth and nail 
just to get the claim to go through. That’s how they make their money and they make good money 
doing it.” —Donald, Houston 

Practice Tip: 

Language matters. Insurers should 
refer to the policy as a “contract” or 
“agreement.” Conversely, for the 
insured, it will be more advantageous to 
use the terms “insurance” or “policy” 
when referring to the insurance contract.

4INTEGRATED STRATEGY | EXPERT WITNESS | JURY CONSULTING | TRIAL GRAPHICS | TRIAL PRESENTATION
contactus@expertservices.com | 877.838.8464

expertservices.com

http://scholars.law.unlv.edu/facpub/233


Attitudes and beliefs about insurance companies were 
consistently negative across venues. The most notable difference 
was the degree of experience jurors had with insurance in the 
different locales. Participants in Houston had more experience 
with home insurance and flood insurance, and their attitudes 
about insurance were slightly more negative. Direct experience 
with insurance companies was more limited in NYC as many 
potential jurors did not own major assets such as homes or cars. 
Jurors in all venues had more experience with health insurance 
than with any other type of insurance, and health insurance was a 
shared lens through which they interpreted insurance companies 
more broadly. 

Interpreting Business Interruption Coverage in the Pandemic Context

A central but often overlooked facet of how jurors interpret policy terms includes their shared beliefs about 
language and how it works.3 These language beliefs are usually implicit and taken for granted, yet they are 
central to jurors’ decision-making in coverage disputes and other types of contract disputes. Understanding and 
tapping into the language beliefs that jurors bring to their interpretations of contracts can help lawyers develop 
more effective case themes and strategies for any disputes in which contract terms are central to the case.

In discussing insurance and business interruption claims stemming from the pandemic, potential jurors coalesced 
around the following themes:

• Contract language should be clear and to the point.

• Ambiguous contract language is open to interpretation.

• The parties are bound to the terms of the contracts  
they sign.

• The burden of understanding lies with both parties—the 
insurer has a duty to explain and the policyholder has a duty 
to ask.

Of course, general beliefs about language can differ amongst jurors, and the same juror can hold competing 
beliefs in different contexts, or at different moments. The variability of these beliefs about language and how it 
should work offers opportunities for persuasion. In the following subsections, we discuss how the assumptions, 
beliefs, and moral evaluations shaped the jurors’ interpretations of a business interruption coverage dispute.

Policy Language Is Confusing by Design

3 Haviland, John B. “Ideologies of Language: Some Reflections on Language and U.S. Law.” American Anthropologist 105, no. 4 (2003): 
764-74. Accessed September 3, 2020. http://www.jstor.org/stable/3567141; Turfler, Soha. “Language Ideology and the Plain-Language 
Movement: How Straight-Talkers Sell Linguistic Myths.” Legal Communication & Rhetoric: JALWD vol. 12 (2015). https://ssrn.com/
abstract=2679724

Practice Tip: 

Develop a strong theme to explain how 
insurance companies pool risk based on 
a bargained-for exchange and show how 
the system relies on accurate pricing 
models. Consider explaining how risk 
pool works and show how invalid claims 
must be rejected in order for the system 
to continue to function.

Practice Tip: 

On the defense side, focus on both the 
language of the policy and the measures 
insurers take to help the insured 
understand the limitations of the policy. 
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Potential jurors found insurance policy language extremely difficult, if not impossible, to understand. To the 
extent that participants had read their own policies, they struggled to understand them. Many participants 
believed that, in order to understand insurance policies and to ensure their interests are covered, policyholders 
need to be lawyers (or they need to hire lawyers). The challenge of fully understanding policy terms contributed 
to a broad consensus that insurance companies have the upper hand. 

Potential jurors expressed well-developed ideas about the ways that insurance companies intentionally confuse 
policyholders. They said insurance companies did so through use of:

1. Legalese

2. Fine print or small print

3. Burying important points

4. Double talk

5. Run on sentences

Participants generally agreed that the insurer benefited from a 
policyholders’ lack of understanding.

“Especially with insurance, there seems to be more small print than there is big print — and the 
small print will get you. And like I said, when there’s more exclusions and limitations than there 
are benefits to the policyholder, that’s a big red flag right there. And it’s unfortunate, but they 
know you’re going to need some sort of insurance and ... They are going to prey on that. And 
then a lot of you are going to get the short end of the stick.” —Devin, Los Angeles

“[Insurance companies] make it so it’s almost a certainty that, unless you’re a lawyer and know 
how to decipher that document, you’ll never know what you actually have coverage for. And it 
almost seems like there’s a willful intent to bury stuff like that in a 30-page legal document, so 
that they purposefully, in my opinion, make it so you don’t see it, and they don’t go out of their 
way to bring it to your attention ... And so if you sign up a policyholder and bury all these things 
into a legalese document, if it’s all of these that a layman wouldn’t understand what’s covered 
and what’s not, then to me that’s willful intent on the part of the insurance company to deceive 
the business as to what they were actually going to be receiving or not receiving.”  
—Abraham, New York

“I have a reasonably average IQ, and when I read the policies and things, there’s so much 
double talk and run-on sentences and that type of thing, until you kind of get tired of reading 
it before you get done. And you would think that if they were on the up and up, that they would 
write these particular contracts in layman’s terms, as opposed to the legalese, so that we can 
understand what we’re getting.” —Thurgood, Los Angeles

Potential jurors found 
insurance policy language 
extremely difficult, if not 

impossible, to understand.
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Ambiguity Leaves Room for Creative Interpretation

In coverage disputes, jurors will undoubtedly be confronted with a policy that they find confusing and 
ambiguous, and many may hold the use of abstruse language against the insurer. This perception will be 
supported in many jurisdictions by the legal doctrine that ambiguous contract language should be interpreted 
against the drafting party.

Many participants were sympathetic to business owners, particularly small business owners who might not have 
the resources to fight a battle over the meaning of a policy’s terminology. 

In a dispute over business interruption coverage, some participants were motivated to find coverage for the 
insured, and they strove to develop creative interpretations of policy language that granted them that coverage. 
When discussing various potential policies, participants focused on interpreting the terms “physical loss or 
damage.” Some reasoned that since both the terms “physical loss” and “physical damage” were used, there 
must be a distinction between them.

These participants’ lay interpretations were remarkably similar to various legal theories asserted in these cases 
and even to recent judicial decisions. 

“That’s the wording that the lawyers are going to put in there. So, depending on how far you want 
to dig, it’s going to be what your lawyer can interpret versus what their lawyer’s going to 
interpret. A lot of insurance is really the interpretation of the word, like what ‘is’, is. It’s going 
to be up for interpretation. So, if you’ve got the ability to do that, then that’s a fight you can win. 
Is that most business operators that are small? No. That’s really going to be the hard part.”  
—John, Houston 

“But I still look at that as a loss because they’re losing business, they’re losing money.”  
—Julie, Houston

“I guess the policy says physical, but you can also argue what physical damage even means.”  
—Alana, Los Angeles

“If the governor said this particular business is not allowed to open, and they have a brick and 
mortar location, then the governor just deemed that building unsafe. So, if I had a good lawyer, 
they would argue it from that direction and hopefully come up with a compromise.”  
—Ron, Los Angeles

“Something that occurred to me is that, just within the confines of the physical, so, if the 
government now says, ‘Okay, you can only have a quarter of your tables. You can only have 
half of your tables,’ is that not physical that now half of your tables, your money or earning 
physical capacity is limited? So, just in that respect, I think, obviously, there’s a lot more leeway 
in the policy as to the meaning of physical. If you have a good lawyer, they’ll go in and make an 
argument for you. There’s room to wiggle, I guess.” —Monica, Los Angeles
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These participants’ independently developed interpretations were akin to a recent interim decision in favor of 
the insured in the Western District of Missouri. In that decision, the court denied an insurer’s motion to dismiss 
and found “physical loss” and “physical damage” were not synonymous. Because “physical loss” and “physical 
damage” were undefined in the policy, the court relied on Merriam-Webster to define physical loss as “the act of 
losing possession” and “deprivation.”4  

The Limits of Interpretation: We Are Bound by the Terms of the Contract

Although some potential jurors sought creative interpretations of policy language to benefit policyholders, 
most also recognized that there were limits to how open they could be with their interpretations. They placed 
obligations regarding a policy’s terms and coverage on both parties. Understanding was viewed as a shared 
responsibility, with an insurer having an obligation to clearly inform about terms and the insured, a responsibility 
to ask. Some participants emphasized the insurer’s duty, while others focused on the policyholder’s duty. Yet, 
most agreed that a policyholder is bound by the contract they signed, even if a policyholder did not fully 
understand his or her coverage. 

Others emphasized the policyholder’s responsibility: 

Participants made a distinction between a business interruption policy that had a specific virus exclusion 
and a policy that just required “physical loss or damage” without such an exclusion. For most participants, a 
specific virus exclusion was viewed as unfortunate for the policyholder because the exclusion was clear cut and 
not readily open for interpretation in the policyholder’s favor. On the other hand, the very existence of virus 
exclusions implied that a business interruption policy without one could potentially cover pandemic-related 
business shutdowns because otherwise the exclusion would be unnecessary.

“I don’t think that [insurance companies] go to enough trouble to make sure that the people that 
are buying the insurance actually understand everything that they’re getting or not getting ... 
They have so many pages and so many words and so much legalese, if you will, that it’s difficult 
for the average guy to understand what they’re getting in the first place.”  
—Thurgood, Los Angeles

“I think it’s only fair that the insurance [companies] should definitely thoroughly explain to a 
consumer the different options.” —Maya, Houston

“[I]f we’re buying something that’s specific, so to speak, [insurance companies] should take a little 
bit more time to explain it to us because we’re not lawyers ... So everything gets buried, because 
why? They benefit; we small business owners don’t.” —Sid, New York

“[Y]ou should [not] get a pass just because you don’t know. That’s why you should educate 
yourself. And if you are starting a business, you should be way proactive on making sure you have 
everything tied up to where it’s secure. You should have understood your policy, and if you don’t 
understand it, ask questions.” —Donald, Houston 

“You have to really get into the weeds of your policy, and you’re going to have to ask lots of 
questions. And that’s the only way to do it.” —Devin, Los Angeles

4 Studio 417, Inc. v. The Cincinnati Ins. Co., No. 20-cv-03127-SRB (W.D. Mo. Aug.12, 2020).
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Likewise, when participants learned that it was possible to purchase pandemic coverage, that led many of 
them to conclude that the standard business interruption policy, unfortunately, does not cover pandemics and 
COVID-19 losses.

Share the Pain: Expectations for Company Conduct During the Pandemic 

The unprecedented nature of the pandemic provided important context for participants as they grappled with 
questions about business interruption coverage. First, many participants felt badly for policyholders who paid 
premiums for years but were then denied coverage in their time of need. This outcome was in conflict with 
participants’ basic understanding of the promise and purpose of insurance. Second, the focus group participants 
were sympathetic to the fact that policyholders’ business losses stemmed directly from the pandemic and the 
policyholders made sacrifices for the greater public good, sacrifices similar to ones the participants themselves 
made in their own lives.

In our discussions, many participants shared the viewpoint that the 
pandemic was producing a few winners and lots of losers. They 
seemed to hold a heightened concern for the most vulnerable. 

• Seventy-six percent thought the government, in general, was not 
doing enough to aid those most impacted by COVID-19.

• Ninety-three percent agreed with the statement, “Small 
businesses should be compensated for damages the COVID-19 
pandemic has caused.” 

• Yet, the size of the business mattered. Only 47% agreed that 
“large businesses should be compensated for damages the 
COVID-19 pandemic has caused.” However, at trial even a large 
company can take the “little guy” role in a coverage dispute with 
an insurance company.

Many participants wanted insurance companies to “share the pain,” and they expressed their desire for a just 
outcome. Indeed, all but one participant (97%) agreed with the statement, “In a crisis, insurance companies 
should interpret policies broadly so as to take care of policyholders.” Their notions about whether a policy was 
being interpreted broadly or was being interpreted outside the bounds of the contract varied.

“It’s very unfortunate. It really is. I mean, it sucks honestly. And lot of people who are going to be 
stuck out there because they didn’t buy extra pandemic coverage.” —Alisha, Houston 

“[T]hey should interpret this insurance policy a little broadly, given that these are exceptional 
times. These are unprecedented times... This is something that we’ve never dealt with before, 
individually or globally. So it’s a learning experience for everybody on every level. And I think, 
just as to show good faith, to show that we are cared for by businesses and government and 
everything, that an exception should be made.” —Christopher, Houston

“Right, I would hope that in good faith that the insurance company would set aside maybe like 
a separate fund for these businesses to access, sort of like the federal government did with the 
PUA. Because they’re paying that much monthly, they should be entitled to some sort of payment 
to help.” —Sal, Los Angeles

“I also feel like this pandemic should be a loophole ... They know you can’t foresee the 
unforeseeable. So it shouldn’t be the policyholder’s fault. The insurance companies should really 
make an exception.” —Avni, New York

Ninety-seven percent of potential 
jurors agreed “In a crisis, 

insurance companies should 
interpret policies broadly so as to 

take care of policyholders.”
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While some participants recognized that their desired outcome 
would not necessarily happen, they pointed to other pandemic 
interventions, such as government mandated eviction freezes, 
as precedent.

Finding pandemic precedent in other industries indicates a 
significant new form of reasoning that jurors could use in a variety 
of creative ways and should be considered carefully. 

Many focus group participants wanted corporations to do a 
little extra for customers during the pandemic, for instance, to 
extend a refund instead of a credit, even if a refund was not 
legally required. Some participants mentioned receiving auto 
insurance rebates for driving less during the shutdowns. This was 
a positive example of the small deeds many wanted to see more 
corporations performing during these unprecedented times.

Potential jurors’ attitudes and experiences will likely render them 
inclined to find that an insured is covered when the language of 
the policy is ambiguous. Contract law in most states will support 
that interpretation as well. Most jurors take jury duty very seriously, so despite their desires for certain outcomes, 
they will follow the law to the best of their ability, albeit sometimes in creative ways. Yet, a few participants 
candidly revealed to us that they would look outside the contract to achieve the outcome that they believed to be 
just. Therefore, in business interruption cases, it is possible that we will see explicitly outcome-driven verdicts.

“Well, I think that the insurance companies, the same 
way that they’ve got all this coverage for rents and 
mortgages and different stuff, like that where the 
government has come in and said, ‘You can’t evict 
anybody during this’ and that kind of thing, there 
ought to be something that the insurance companies 
have to deal with too. I can’t say what that would be, 
but I think that there should be something. Because if 
a landlord has got to not collect rent until this thing 
is over, then the insurance companies ought to have 
to pitch in and do their part too.”  
—Edward, Los Angeles 

“From a moral point of view, the business owner does have something coming. And if he doesn’t 
get it from the courts, if I’m on a jury, and he can’t get it anywhere else but from me, I’m going to 
give it to them.” —Thurgood, Los Angeles

“The other question would be if we’re actually in a courtroom, are we sticking to our guns? ... And 
I got to be honest, in that scenario, I’m sitting in the jury room. I’ll always side with that business 
owner, even though I know that the true facts of the law don’t really side with them.”   
—Edward, Los Angeles

Practice Tip: 

The pandemic may be opening 
up the possibility for different 
arguments and themes on both sides 
of a business interruption dispute. 
Therefore, early focus group research 
to identify how potential jurors may 
approach facts and evidence will 
prove to be a savvy strategy.

Practice Tip: 

Develop in discovery good deeds 
insurance companies did to 
help policyholders weather the 
pandemic, especially those not 
covered by a policy. If jurors see 
evidence of goodwill on the part of 
an insurance company, those jurors 
with prosocial leanings may be more 
inclined to accept the language 
of a contract, even if it means the 
insured will suffer hardship.
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Strategy and Jury Considerations

From a strategy standpoint, both plaintiff and defense teams should 
be prepared to address the confusions and complexity of the insurance 
policy that underlies the case. 

The policyholder may be able to benefit from ambiguity. A potential 
theme for policyholders: Insurance companies draft and try to take 
advantage of ambiguous language, but juries ultimately get to decide 
what the ambiguous language means. 

On the insurer side, make sure the jury understands the policy is a contract — a bargained-for exchange. It is 
vital to present the policy clearly. (1) Help jurors understand how the policy is constructed, (2) diagram policy 
language in an accessible way, and (3) explain why the language developed as it did. 

In terms of jury (de)selection, it will be important for both sides to consider jurors’ beliefs about contract 
language. For instance, what is more important, the spirit of the contract or the letter of the contract? Since so 
many jurors will likely hold negative attitudes about insurance companies, it will be important for both sides to 
differentiate between those jurors who hold general widely shared negative attitudes and those who possess 
more extreme views coupled with strong feelings. 

The insurer will need to identify those jurors who have had negative personal experiences, especially if they 
continue to have strong feelings about those incidents today. It will also be important to identify outcome-driven 
jurors and to neutralize pandemic sentiment by encouraging seated jurors to set their sympathies aside. 

For those representing the insured, it will be important to identify those jurors who hold suspicions that 
policyholders tend to file false claims. Those jurors will be more skeptical of an insured’s case.

Lastly, our research suggests areas for jury research that could be used to develop effective strategy while 
discovery is still open and insights can be maximally leveraged. Fruitful areas for research include:

• Perceptions of risk, how to communicate risk, and how risk perceptions have altered due to the pandemic.

• Potential jurors’ reactions to the specific policy language: Where are jurors confused? Where is there room 
for creative interpretation?

• What metaphors and analogies will have sticking power with jurors? How can these be used to educate more 
effectively?

In conclusion, as the COVID-19 pandemic continues to unfold, no one knows how long everyday life will be 
altered, nor the duration and permanence of the economic repercussions. Nevertheless, as cases proceed 
forward, it will be important to assess if and how to modify strategies, themes, arguments and factual theory to 
appeal to jurors in this new pandemic world. In this circumstance jury research is more important than ever.

Practice Tip: 

Use jury selection to identify 
outcome-driven jurors.
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Clint Townson, PhD, Jury Consultant

With a PhD in the field of communication, Clint knows how to deliver crisp, effective courtroom 
messages. His work as a university instructor enabled him to develop an adaptive instructional style 
which he now uses when he prepares different types of witnesses for trial. During his training as a 
trial consultant, Clint became skilled at evaluating mock trial data and identifying the traits that are 
predictive of verdict outcomes. Through collaboration with professors and fellow graduate students, 
he learned to apply quantitative findings to practical outcomes. Currently, Clint uses his social 
science background to help develop sophisticated research approaches, valid and reliable results, 
and theoretically-grounded strategic recommendations.

G. Christopher Ritter, JD, Senior Strategy & Jury Consulting Advisor

Chris is a highly sought advisor for top clients seeking guidance and perspective on case theme 
and persuasion graphics development, witness preparation, as well as focus group and mock trial 
research. Chris graduated from the University of Chicago Law School and actively tried cases for 
nearly fifteen years. He served as adjunct professor of law at the University of California, Hastings 
School of Law for twelve years, teaching courses in trial practice and evidence. Chris has advised 
clients for more than twenty years on over 500 cases throughout the country, with more than 100 
mock jury and focus group projects. He is a prolific writer, drawing on this depth and breadth of 
experience to share best practices and guidance for clients and peers. Chris’s written works include 
three books published through the American Bar Association, and dozens of articles and case 
studies on topics including integrated strategy, trial graphics, witness preparation, and trial war 
room management.

Marion Stampley Jr., JD, Senior Jury Consultant

Marion is a jury consultant with expertise in focus group and mock trial research. He has worked 
on over 300 mock jury and focus group projects throughout the US and Canada and has extensive 
experience in the areas of research design, witness preparation, selection and management 
of shadow juries, jury selection for trial, and administration of post-trial interviews. Marion has 
managed and staffed several multimillion-dollar ERISA, trade-secret, intellectual property, and 
construction lawsuits, and he has also been a speaker for several CLE conferences and an adjunct 
professor at multiple universities. He holds a master’s degree in communications with specializations 
in mediation and conflict resolution, along with administrative legal training, and a law degree.

Carolyn Spencer-Mork, Senior Jury Consultant

A jury consultant for well over a decade, Carolyn has consulted on over 250 cases throughout 
the country. As a socio-cultural anthropologist, she understands methods of communication, 
jury psychology, and group dynamics. She offers expertise in the areas of mock trial and focus 
group jury research, theme development, trial strategy, witness preparation, and voir dire and 
jury selection methodology. Carolyn is particularly skilled at designing jury research that helps 
clients gain strategic advantages early in the discovery process. Whether research involves testing 
potential witnesses in order to craft an effective company story, persuasively contextualizing 
damaging emails in advance of depositions, or developing an effective case theory to guide 
discovery, Carolyn helps her clients leverage early insights. She holds a master’s degree in 
anthropology and is fluent in Russian.

Jury consultants who contributed to the research and findings discussed in this report include:
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Jason Barnes, Senior Strategy Advisor

Jason Barnes is a trusted senior advisor to the firm’s top clients. A pioneer in the field of trial 
graphics since 1990, he helped to transform the standard of courtroom presentations from 
hand-crafted poster board displays to modern digital technologies. With three decades of 
trial experience, encompassing over 100 trials and more than 500 cases, Jason has a deep 
understanding of trial preparation and practice. He has a background in engineering, computer 
science, and graphic design and has contributed to books, presented CLE classes, and provided 
guest lectures to law school students. Jason serves as associate editor and is a frequent 
contributor to The Jury Expert, a publication of the American Society of Trial Consultants. Today, 
through his advisory work and thought leadership contributions, Jason continues to shape how 
technology and graphics are used in the courtroom.

Jeremy Young, Trial Consulting Advisor

Over the last eighteen years, Jeremy has managed trial strategy development and graphic 
production for some of the country’s highest-stakes trials. He has collaborated with trial teams on 
over 300 matters in virtually every area of litigation. Recently, Jeremy led our team’s efforts on two 
closely watched trials; FedEx’s defense of a $1.6 billion criminal drug conspiracy case—a case that 
was abruptly dismissed shortly after opening statements—and the largest ever auditing negligence 
case to reach trial, where our client sought to recover $5.5 billion, plus punitive damages, and 
received a settlement shortly after resting their case.

Jeremy has worked on numerous high-profile antitrust matters and led collaboration with the SEC 
on more than forty cases, including a trial that resulted in Waste Management’s former CFO being 
found liable on all sixty counts of having falsified company accounts in a $1.7 billion accounting 
fraud that remains one of the largest in US corporate history. Jeremy also assisted with the 
successful criminal prosecution in the 2001 San Francisco “dog mauling” trial.

Britta Stanton, JD, Strategy Advisor

As a former trial attorney, Britta pays rigorous attention to details and reviews case issues with 
laser-like focus. An experienced trial lawyer with nearly twenty years of practice in state and federal 
venues, and now as a trusted strategy advisor with the company, Britta has advised clients on 
hundreds of cases and trials. Britta has always been fascinated by the ways people are persuaded, 
develop beliefs, and make decisions. Thus, at the University of Texas, she chose to study 
advertising. She went on to Baylor Law School where she learned to persuade judges and juries as 
a trial lawyer. As an attorney, Britta has served as faculty for the National Institute of Trial Advocacy 
and worked with mock trial students to teach both law students and young lawyers the art of 
advocacy. Today, she helps the firm’s clients explore how to best persuade juries using everything 
from trial technology and demonstrative evidence to effective witness preparation.

Strategy Advisors and Trial Consultants who contributed to the research and findings 
discussed in this report include:

IMS Consulting & Expert Services delivers award-winning consultative trial and expert services for the most 
influential global firms through every stage of litigation. Combining the perspectives and proprietary methods 
developed over 30 years and more than 2,000 trials, IMS provides attorneys with the essential services they 
need to win: integrated strategy, expert witness placement, jury consulting, trial graphics, and trial presentation. 
With strategic locations in major U.S. markets, the IMS team is primed to support in-person and remote 
litigation needs from coast-to-coast. More at expertservices.com.

13INTEGRATED STRATEGY | EXPERT WITNESS | JURY CONSULTING | TRIAL GRAPHICS | TRIAL PRESENTATION
contactus@expertservices.com | 877.838.8464

expertservices.com

http://expertservices.com

